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STATEMENT OF ISSUES PRESENTED*

1. Whether the Commission acted arbitrarily and ca-
priciously when it unanimously concluded that appellant
Shurberg Broadcasting of Hartford, Inc. (“SBH”) had no
absolute right to a comparative hearing by virtue of its filing
of a competing license application in the middle of a noncom-
parative renewal proceeding in which the incumbent li-
censee was attempting to consummate a distress sale.

I1. Whether the Commission, pursuant to its statutory
and regulatory authority, possessed the administrative dis-
cretion to balance SBH’s asserted right to a comparative
renewal hearing against the public interest in promptly (a)
stripping Faith Center of the license and facilities of WHCT-
TV; (b) concluding eight years of protracted administrative
and judicial proceedings; and (c) furthering diversity of
media content through the participation of qualified minor-
ity citizens in the ownership and operation of the television
station.

*Pursuant to Rule 8(b) of the General Rules of this Court, counsel
for intervenor Astroline Communications Company Limited Part-
nership state that the pending case has not previously been before
this Court, or any court, under the same or similar title. The follow-
ing are cases which have been, are, or may be related to the instant
case, and either have been, or may be, presented to this Court:

1. Alan Shurbergv. FCC, No. 83-2098, D.C. Cir., dismissed, May
25, 1984, rehearing denied, July 24, 1984.

2. In re Shurberg Broadcasting of Hartford, Inc., No. 84-5363,
D.C. Cir., filed June 12, 1984.

3. In re Shurberg Broadcasting of Hartford, Inc., No. 84-5683,
D.C. Cir., filed September 28, 1984.

4. Shurberg Broadcasting of Hartford, Inc. v. FCC, No. 84-3406,
D.D.C., filed November 7, 1984.



ITI. Whether the Commission acted arbitrarily and ca-
priciously when it decided that the distress sale purchaser,
intervenor Astroline Communications Company Limited
Partnership (“Astroline”), is a qualified licensee, and a
qualified minority purchaser under the distress sale

program. ‘

IV. Whether it was arbitrary or capricious for the Com-
mission to decide that there is no merit to SBH’ contention
that the distress sale policy amounts to improper reverse
discrimination.

V. Whether the Commission, in the routine handling of
this proceeding, was infected to such a degree by ex parte
communications or other procedural irregularities to re-
quire this Court to void its decision.

COUNTERSTATEMENT OF THE CASE

A. Overview.

This case is the final appellate action of a long series of
administrative, federal and state court proceedings involv-
ing a former licensee of the Federal Communications Com-
mission (“Commission”), Faith Center, Inc. (“Faith Cen-
ter”).! Faith Center once held licenses to operate three
television stations, located in San Bernardino and San Fran-
cisco, California and Hartford, Connecticut, and an FM
radio station located in Los Angeles. Faith Center, Inc., 82
F.C.C. 2d at 2. Faith Center lost its San Bernardino license
in 1982, and this Court recently issued an Order affirming
the Commission’s decision to deny Faith Centers renewal

'Faith Center, in addition to being a broadcast licensee, is a non-
denominational Christian chureh founded in 1947 and headquartered
in Glendale, California. Faith Center, Inc., 82 F.C.C.2d 1 (1980), aff’'d
mem. sub nom. Faith Center, Inc. v. FCC, 679 F.2d 261 (D.C. Cir.
1982), cert. denied, 459 U.S. 1203 (1983).

~y

applications for its San Francisco television station
Angeles FM radio station. Faith Center, Inc. v. FCZ‘r:dNL(‘g
83-2295 et al. (May 9, 1985). This case involves the last
broadcast license held by Faith Center, WHCT-TV in
Hartford: Connecticut, which was transferred to Astroline
(?ommumcations, Company Limited Partnership (“Astro-
h{xe”) on January 23, 1985 pursuant to the Commission’s
distress sale policy. J.A. IV, 1064, '

B. Background of Commission Proceedin i
. Y gs Involvin
Faith Center Proceedings and Minority Ownership.g

This case involves one licensee, Faith Center, and its
atterpgts to transfer one license—Channel 18, the oldest
tel'ewsmn station licensed to Hartford. However, the factsin
this case cannot properly be analyzed in isolation, and
should .be.considered in a broader context relating to other
Qomrmssxon proceedings involving Faith Center in par-
ticular, and the broadcast industry in general.

Fmth _Centerb controversy began in 1977 when the Com-
mission ms!:ituted an informal investigation into Faith Cen-
ter’s operation of its San Bernardino television station. Fuith
Center, Inc., 82 F.C.C. 2d at 10. This informal investigation
resulted from a letter from a private citizen in California
whf) alleged that Faith Center solicited funds over the air
which were not used for the purpose described in the broad-
cast. Id. at 8, 10. That investigation ultimately cost Faith
Center the licenses for all its broadeast properties.

Dgﬁng t_he same year the Commission instituted its infor-
mal mv.estlgz_ztion against Faith Center, it also commenced
an omnibus initiative to promote minority participation in
the ow.nership of broadcast properties. In 1977 , in response
to petitions filed by the National Association of Broad-
casters, the National Black Media Coalition, the National
Telecommunications and Information Administration (then



the White House Office of Telecommunications Policy), and
the United States Department of Commerce, among oth-
ers, the Commission modified many of its existing policies
and adopted a few new ones in an effort to foster minority
ownership of radio and television stations. See, e.g., New
Financial Qualifications Standards for Broadcast Assign-
ment and Transfer Applications, 87 F.C.C.2d 200 (1981)
(where the Commission, after lengthy study, relaxed finan-
cial requirements for station owners).

In May 1978, the Commission issued a Statement of Pol-
icy on Minority Ownership of Broadcasting Facilities, 68
F.C.C.2d 979 (1978) (“1978 Policy Statement”). In the 1978
Policy Statement, the Commission adopted a recommenda-
tion made by the petitioning organizations and others that
called for the Commission to amend its “distress sale” pol-
icies to allow a licensee whose renewal application has been
designated for hearing to sell the station to a qualified
minority organization at a discounted price (currently lim-
ited to 75 percent of the fair market value of the station).®
The distress sale option enables the seller to avoid the
expense of a hearing and the possibility that its license will
be revoked while at the same time causing the licensee to

?The distress sale program was adopted initially in other contexts,
particularly where a licensee is either bankrupt or is physically or
mentally disabled. Statement of Policy on Minority Ownership of
Broadcasting Facilities, 68 F.C.C.2d 979, 983 (1978). The Commis-
sion simply expanded the distress sale program to apply to minorities
by stating “[T]he avoidance of time-consuming and expensive hear-
ings will more than compensate for any diminution in the licensee
revocation process as a deterrent to wrongdoing.” See 1978 Policy
Statement, 68 F.C.C.2d at 983.

ey

relinquish control of the license and sell the assets of the
station. Id. at 983.°

'I"o encourage wide and immediate use of the distress sale
policy, the Commission clarified its Policy Statement later in
1978 to permit a few licensees caught between the effective
datg of the distress sale policy and the commencement of
thglr already-designated hearings to opt for distress sale
relief to “further encourage minority ownership without
?,dversely affecting the Commission’s interest in preserving
its sanctions against misconduct.” Clarification of Distress
Sale Policy, 44 Rad. Reg. (P&F)2d 479, 480 (1978).

C. Faith Center Seeks Distress Sale Relief.

On October 11, 1978, the Commission designated Faith
Qentefs San Bernardino television station rengnwz.l applica-
tion for hearing pursuant to 47 U.S.C. § 30%e)(1982). Fuith
Center, Inc., 69 F.C.C.2d 1123, 1126-27 (1978). After
lengthy proceedings, on March 7, 1980, the Administrative
Law Judge (“ALJ”) dismissed Faith Center’s application
apd terminated the proceedings because Faith Center con-
sistently refused to comply with the ALJ’ discovery orders.
JA. I,.9§. The case was appealed to and affirmed by the
Qoms319n .a.nd ultimately by this Court.* The Commis-
sion, in a similar proceeding, denied the renewal application

3Since its .adoption in 1978, 33 distress sales have been approved by
the Con_lmlssion and the overall effort of fostering minority
ownership l?as been moderately successful. See Distress Sales Ap-
med, copies available from FCC Consumer Assistance and Small
Business Division (updated Jan. 17, 1985). The number of minority
controlled stations has nearly doubled from less than 1 percent in

1977 to now close to 2 percent of all broadcast properties licensed by
the Commission.

*See n.1, supra at 2.



for Faith Center’s radio station in Los Angeles. Faith Cen-
ter, Inc., 89 F.C.C.2d 1054 (1982).

The Commission next had to decide what to do with Faith
Centers licenses for its San Francisco and Hartford televi-
sion stations. At the request of the Department of Com-
munications of the Capitol Region Conference of Churches
(“Conference”) and other parties no longer in this proceed-
ing, the Commission voted on July 31, 1980 to solicit com-
ments from interested parties on how to proceed with these
two licenses. See Report No. 17367 (released Aug. 1, 1980);
Letter toJay E. Ricks, Esq., FCC 80460 (released Aug. 11,
1980) at pp. 2-3. J.A. 1, 82, 84-85.

Faith Center sought the right to transfer the assets of the
San Francisco television station to a minority purchaser
pursuant to the Commission’s distress sale policy. The Com-
mission denied that request because the period of time in
which Faith Center could choose the distress sale option had
expired with regard to the San Francisco license, as Faith
Center had already been required to file a supplemental
license renewal application. Faith Center, Inc., 86 F.C.C.2d
891 (1981). However, the Commission said that it would
permit Faith Center to opt for a distress sale of its license of
WHCT-TV in Hartford because, unlike the San Francisco
license, no supplemental renewal application was required
or had been filed. Faith Center timely chose to pursue the
distress sale policy. The Conference filed a Petition for
Reconsideration, arguing that rather than designating the
previously filed WHCT-TV renewal application for hearing
for the purpose of completing a distress sale, the Commis-
sion should have required the filing of a supplemental re-
newal application by WHCT-TV and accepted competing
applications. The Commission denied the Petition for Re-
consideration, finding that designation of the WHCT-TV
application for hearing in order to permit the distress sale

Wwas not inconsistent with any C .. )
F.C.C.2d at 894, y Commission rule or policy. 86

D. Faith Center’s First Two A i
) 0 Attempted Dist
ll'l‘::‘lceg‘ DueFto the Minority Purchasers’lsL;isI‘: (?f'a;'?is-1
£ 2, a Frequent Prob] i
nized by the Commission.em Which Has Been Recog:

. Falth'Center’s first two attempts to transfer the station
via a dlstrfess sale were unsuccessful, because the pur-
chasers—like most minority broadcasters—apparently
could not acquire the hecessary financing. Fuith Center.
Inc., 57 Rad. Reg. (P&F)2d 1185, 1190 n.13 (1984) It 1
undlspubed.that.: “financing remains a major obstacle to in-
creasing minority participation in broadeast ownership.”
National Association of Broadcasters, Broadcasting and gw
(Gl?zsszimmnt; A Review of 1983 and a Preview of 198, 94

. ) .In an effort to help reduce the financial obstacles
minorities face in acquiring broadeast properties, the Com-
mission in Septgmber 1981 convened the Advisor.;f Commit-
tee on Alten}atlve Financing for Minority Opportunities in
'Iblecomrqumcations (“Advisory Committee™, The Adviso-
ry Comttee, composed of government and industry ex-
pgrts in telecommunications and finance, assembled to re-
view the Commissions minority ownership policies, and
suggest changes in these policies where appropriate.’

On December 2, 1982 the Commissi i
, , mission unanimousl
adopted the proposals of the Advisory Committee and is}j
sued a second Policy Statement which confirmed its commit-
ment to the advancement of minority ownership in broad-

3

casting. Policy Statement and Notice o osed
Makmg, Cmnmzssion Policy Regarding &wmceﬂz
of Mzm‘)‘nty Ozmgrship in Broadcasting, 92 F.C.C.2d 849
( }982) ( .1982 P‘olzcy Statement”). Specifically, the Commis-
Slon reviewed in detail, and adopted without change, the

Advisory Committee’s recommendation that the distress



sale policy be available to limited partnerships when the
general partner is a minority citizen and holds at least 20
percent equity interest in the station. Id. at 855. Previously,
these policies were available only to entities in which minor-
ities owned more than 50 percent. 1982 Policy Statement at
983 1n.20. However, the new policy recognized that “‘signif-
jcant minority involvement’ . . . exists by virtue of a minor-
ity general partner’s ownership interest and complete con-
trol over a station’s affairs.” Id.® In its 1982 Policy
Statement, the Commission reaffirmed that acute under-
representation of minorities among the owners of broadcast
properties is troublesome in that it is the licensee who is
ultimately responsible for identifying and serving the needs
and interests of his audience. Id. at 849-850. Unless minor-
ities are encouraged to enter the mainstream of the com-
mercial broadeasting business, the Commission recognized
that a substantial portion of our citizens will remain un-
served and the larger nonminority audience will be deprived
of views of minorities. Id.*

"The Commission also adopted the Advisory Committee’s rec-
ommendations to delegate the authority of reviewing distress sale
applications to the Broadcast Bureau (now the Mass Media Bureau)
to process and grant distress sale petitions that are consistent with
Commission policies. 1982 Policy S tatement, 92 F.C.C. 2d at 858-859.
See Strategies for Advancing Minority Ounership Opportunities in
Telecommunications; The Final Report of the Advisory Committee
on Alternative Financing for Minority Opportunities in Telecom-
munications, May 1982.

The Commission, in designing the distress sale policy, relied heav-
ily upon several decisions of this Court which set the legal precedents
for consideration of minority participation in ownership within Com-
mission proceedings. Although many of these situations involve com-
parative hearings, the general thrust of these cases was aimed at
encouraging minority ownership and participation in broadcasting as
a way to foster diversity of media content which has been a goal of the
Commission since its inception. Judicial interpretation and con-

E. Faith Center Consummates a Di
] stress Sal -
line Over Opposition From Mr. Shu:l?er;.e fo Astro

At the time the Commission designated Faith Cen
Hat.'tford re.nev'val application for hearing in 1980, no ctc?r’n',?
peting applications had been filed. Pursuant to ins’tructions
from thg Br_oadcast Bureau three days after designation of
th.e a:pphcaiilon for hearing, Faith Center advised the Com-
mission of its intention to pursue distress sale relief. See
Statement of Distress Sale Election (filed Dec. 4, 1980). J.A
I, 141. Ir_l a Petition for Special Relief filed on Ft’abruary 20
1981, Faith Center proposed the distress sale of WHCT-TV
t;o the Television Corporation of Hartford (“TCH”). J.A. I,
tﬁl. On D-ecgmber 23, 1981, after considerable litigation,

e'Comm.lssnon granted Faith Center’s Petition for Special
Relief sul:.)Ject to the conditions that TCH was found to be
fully qualified to be a Commission licensee and the assign-
ment was consummated within 90 days. The Commission
stated t‘hat should tl'le proposed transfer not be consum-
m?ted, ‘this proceeding will return to its status prior to the
ﬁhr}g of the above-described Petition for Special Relief.” See
Faith Center, Inc., FCC 81-594, 1 12 (December 23, 1981).
JA. I, ?47. As noted above, TCH was unable to ca;'ry out
the assignment, and voluntarily withdrew its application.

On September 29, 1982, Faith Center filed it
Pgtltl(?n for Special Relief proposing a distress :als: i(:)ng
rpmonty—controlled applicant, Interstate Media Corpora-
tion (“IMC”). At this point, Alan Shurberg, sole owner of
Shurberg Broadeasting of Hartford, Inc. (“SBH”), then

structio.n of the Communications Act of 1934, therefore, became the
foundation for the Commission’s minority ownership ’policies See
Garrett v. FCC, 513 F.2d 1056, 1063 (D.C. Cir. 1975); TV 9 Ir‘tc v
FCC, 495 F.2d 929 (D.C. Cir. 1973), cert. denied, 418 U.S. 986 (1974);

Citiz icati
1971;718 Communications Center v. FCC, 447 F.2d 1201 (D.C. Cir.
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acting as a “public citizen,” entered the ongoing proceeding
by filing a Petition to Deny the Assignment Application on
November 12, 1982. The Conference also filed a Petition to
Deny. In September 1983, the Commission granted Faith
Center’s Second Petition for Special Relief and denied the
Petitions to Deny. Faith Center, Inc., 54 Rad. Reg. (P&F)2d
1286 (1983). Consistent with its instructions for the earlier
distress sale to TCH, the Commission concluded that the
proposed assignment to IMC met the basic requirements of
the distress sale policy, but emphasized that there were two
conditions: (1) that the assignee be found to be qualified; and
(2) that the contemplated assignment be consummated
within 90 days.

On December 2, 1983, SBH filed an application for a
permit to construct a station in Hartford, Connecticut that
would be mutually exclusive with Faith Center’s pending
renewal application for WHCT-TV. J.A. 11, 388. In its ap-
plication, SBH failed to complete Section I1II, the section in
which the applicant establishes its financial qualifications.
Instead of completing this section, SBH stated: “[Flinancial
certification to be supplied.” J.A. II, 398. The Commission
did not accept Mr. Shurberg’s application for filing because
its rules preclude the filing of competing applications
against a renewal application in hearing status until the
Commission has finally disposed of the renewal application.
See 47 C.F.R. § 73.3516(e); see also Faith Center, Inc., 57
Rad. Reg. (P&F)2d 1185, 1188 (1984) (“Faith’s . . . renewal
application was and remains in hearing status and compet-
ing applications cannot be filed until the proceeding has
been terminated”).

On April 19, 1984, SBH filed a Petition for Extraordinary
Relief. OnJuly 3, 1984, the Commission’s General Counsel’s
Office, after reviewing SBH’s Petition and Faith Center’s
Petition for Special Relief, concluded that both petitions
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were mutually exclusive and decided to afford all relevant
parties the opportunity to file comments on the two plead-
ings, as well as replies to those comments, in an effort to
decide the fate of WHCT-TV. Astroline filed comments in
support of Faith Centers Petition for Special Relief and
Comments in Opposition to SBHs Petition for Extraordin-
ary Relief. The Mass Media Bureau of the Commission filed
comments supporting Faith Centers Petition. The Con-
ference also filed comments in support of the distress sale
petition, and SBH filed Consolidated Comments opposing
the distress sale, arguing that it had an exclusive right to a
comparative hearing with Faith Center’s renewal
application.

On December 7, 1984, the Commission, by unanimous
vote, issued a Memorandum Opinion and Order granting
Faith Center’s Petition for Special Relief and denying SBH’s
Petition for Extraordinary Relief Faith Center, Inc., 57
Rad. Reg. (P&F)2d 1185 (1984) (cited hereinafter as
“MO0&O0”). The grant of the petition was conditioned,
however, on Astroline’s being found qualified and further
required that the transfer be consummated within 60 days,
rather than the usual 90 day period that had been extended
to the other two distress sale assignees. MO&0O at 6. J.A. I,
6.

The Commission denied SBH's Petition for Extraordin-
ary Relief for numerous reasons articulated in its MO&O.
The Commission explained that the WHCT-TV renewal
application remained in hearing status, thus providing no
“window” in which SBH could file a competing application.
The Commission interpreted its prior order conditionally
approving the distress sale to IMC as not granting the
WHCT-TV renewal application unless both conditions were
met. Because IMC did not consummate the assignment, the
Commission held that the renewal application was not



12

granted and “Faith’s renewal application automatically re-
verted to hearing status.” MO&O at 3. JA. I, 3.

SBH relied heavily on this Court’s decision in New South
Media Corp. v. FCC, 685 F.2d 708 (D.C. Cir. 1982) as
compelling the Commission to initiate a comparative hear-
ing. The Commission pointed out that in New South Media,
this Court had reversed a Commission order that ostensibly
designated a group of licenses for renewal hearings, but
actually had the effect of deferring their renewal applica-
tions, thus shielding them from competitors while taking no
genuine action. Here, the Commission noted the Faith Cen-
ter renewal application was not simply deferred: Faith Cen-
ter actively sought distress sale purchasers throughout the
course of the proceeding. MO&LO at 4-5. J.A. 1, 4-5.

The Commission then balanced the interests to be served
by immediately commencing a comparative proceeding
against the interests to be served by allowing Faith Center
one last chance to consummate a distress sale:

A successful assignment of Station WHCT-TV's license
pursuant to our distress sale policy would result in the
rapid conclusion of this renewal proceeding, would
swiftly end Faith Center’s tenure as a licensee of this
station and provide residents of the station’s service
area with a new licensee whose qualifications are not in
doubt, would advance our important policy of increas-
ing diversity of programming and ownership in the
broadecast industry by providing for minority
ownership and control of this station, and would avoid a
lengthy and expensive comparative renewal
proceeding.

MO&O at 5. J.A. 1, 5. The Commission, therefore, deter-
mined to approve the Astroline assignment, but if that
transaction were not consummated, the Commission de-
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clared its intention to open the proceeding promptly to
competing applicants.” MO&O at 5, 10. J.A. I, 5, 10.

. Unlike the two previous distress sale candidates, Astro-
line suceeeded in consummating the assignment on January
23, . 1985. J.A. IV, 1064. In the meantime, SBH sought
review of the Commission’s order in this Court.

"The Commission rejected SBH’s arguments that the distress sale
program represented unconstitutional reverse discrimination, and
tl?at Astroline failed to qualify as a minority purchaser under the
distress sale procedure. MO&O at 6-8. J.A. I, 6-8.
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SUMMARY OF ARGUMENT

I. SBH had no right under Ashbacker Radio Corp. v.
FCC, 326 U.S. 327 (1945) to compel the Commission to
conduct a comparative hearing. The Ashbacker doctrine
does not apply to this case because SBH sought to interject
an untimely competing application in the middle of a prop-
erly authorized noncomparative renewal proceeding in
which Faith Center was actively attempting to consummate
a distress sale of its license. Thus, no “window” for compet-
ing applications existed on December 2, 1983 when SBH
made its filing and the Commission did not abuse its discre-
tion by refusing to accept SBH’s untimely application.

II. The Commission’s decision is entirely consistent with
this Court’s decision in New South Media Corp. v. FCC, 685
F.2d 708 (D.C. Cir. 1982) (“New South Media”). Unlike the
Commission decision in New South Media, the decision in
this case brought the protracted and burdensome license
renewal proceeding to a prompt conclusion, expeditiously
removed an unqualified licensee from the air, introduced a
new, exceptionally qualified licensee for the Hartford area,
and promoted the public interest by increasing diversity of
program content through fostering the minority ownership
of broadcast facilities.

I11. The Commission had the authority and discretion to
balance competing public policy considerations against
SBH’s claimed right to a comparative hearing. The balance
the Commission struck was reasonable. The Commission
reasonably concluded that diversification of media control
through the promotion of minority ownership, replacing
Faith Center with a new licensee of unquestioned qualifica-
tions, and ending a lengthy and costly proceeding, out-
weighed the interests served by commencing a com iye
renewal proceeding. The Court should defer to the Comm:§-
si‘m'sexpertﬁeandmtd'stm'bi!sdedskmm&:ssitxs

SA-2

arl?itrary and capricious. The Court need not address SBH's
cl:fum that the Commission’s distress sale program is uncon-
stitutional, a claim that is in any event without merit be-
cause the program does not commit reverse discrimination.

IY. Astroline, the current licensee for WHCT-TV,
qualifies um'ier the Commission’s distress sale policy as a
company wn_:h “significant minority involvement” State-
mm?t. of Policy on Minority Ownership of Broadcasting
Facilities, 68 F.C.C.2d 979 (1978), as revised, 92 F.C.C.2d
849_(1982). Astroline satisfies every criterion of the recently
revised distress sale policy; SBH cites no probative evidence
to the contrary and bases its claims on speculation deduced
largely from evidence outside the record in this proceeding.

V: $BH’s claims that the proceeding was tainted by irreg-
ulan!:u?s have no support in the record. SBH’s allegations of
prohibited ex parte presentations are wholly unfounded and

;)cr:ivide no basis upon which to reverse the Commission’s
on.
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ARGUMENT

I. SBH HAD NO RIGHT TO COMPARATIVE
CONSIDERATION WITH FAITH CENTER.

SBH’s claim is founded on the premise that, under Ash-
backer Radio Corp. v. FCC, 326 U.S. 327 (1945), it had an
absolute statutory right to a comparative hearing against
Faith Center. SBH has no such right. SBH’s application
arrived in the middle of a properly initiated noncomparative
renewal proceeding to determine whether Faith Center was
qualified to hold the license for WHCT-TV. There was no
“window” open for competing applications on December 2,
1983, the date SBH filed its application. The Commission’s
interpretation of its own rules and procedural orders, an
interpretation that this Court has repeatedly held deserves
judicial deference, does not allow for such applications.

A. The Faith Center proceeding complied in all respects
with the Commission’s specific procedures regulating
renewal proceedings.

In accord with the Communications Act of 1934, as
amended (the “Communications Act”), 47 U.S.C. §8§ 151 et
seq. (1982), the Commission has provided specific pro-
cedures for processing renewal applications. A licensee
must file a renewal application “not later than the first day of
the fourth full calendar month prior to the expiration date of
the license sought to be renewed ... ” 47 C.F.R.
§ 73.3539%(a)(1984). An application for a new broadcast sta-
tion license, which is mutually exclusive with an application
for renewal of an existing station, must be filed by the end of
the first day of the last full calendar month of the expiring
license term. 47 C.F.R. § 73.3516(e)(1984). Section
73.3516(e) of the Commission’s Rules is referred to as the
“cut-off” rule. See City of Angels Broadcasting, Inc. v.
FCC, 745 F.2d 656, 662 (D.C. Cir. 1984) (approving applica-
tion of the cut-off rule). The cut-off rule provides for only a
three-month “window” during which competing applica-
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tions may be filed against renewal applications and prohibits

t;‘a.cclmepg;ance of mutually exclusive applications at any other
e,

) No new “window” opens, however, when a licensee is

1pvolved in renewal_ hearings that extend beyond a normal

license renewal period, because the licensee is not required

to ﬁ]g any further renewal application until the hearing is
terminated.

It has been long standing Commission policy that,
when an application for renewal of license is designated
for hearing, the applicant is not required to file another
renewal ?pph'cation for the station until completion of
the hearing and the issuance of a final decision on the
application . . .

Commit.teefor Open Media v. FCC, 543 F.2d 861, 864 n.15
(D.C. Cir. 1976), quoting Chronicle Broadcasting Co., 41
F.C.C.2d 14, 16 (1973).

Tl}e Communications Act anticipates that protracted pro-
9eedmgs may indirectly result in extending a license beyond
its normal expiration date. 47 U.S.C. § 307(c)(1982). The
on!y time restriction imposed by the Communications Act is
a limitation on the period for which the Commission itself
may grant a license. /d. Courts consistently have held that
this limitation is on the Commission’s award of a license and
not on the duration of the licensing proceeding itself, for:

#‘The cut-off rule basically serves two purposes. First, it advances
the interest of administrative finality: “There must be some point in
time when the Commission can close the door to new parties to a
competitive hearing or, at least hypothetically, no licenses could ever
!)e granted.’. . . Second, it aids timely broadecast applicants by grant-
ing them a ‘protected status’ that allows them to prepare for what
often will be an expensive and time-consuming contest, fully aware of
the competitors they will be facing.” City of Angels Broadcasting,
Inc., 745 F.2d at 663 (citations omitted).
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‘{plending any hearing and final decision on’ a renewal
application ‘and the disposition of any petition for hear-
ing . . . the Commission shall continue such license in
effect’—obviously, beyond the maximum . . . term for
which the Commission could award it, if necessary.
Thus Congress made specific provision for licenses in-
volved in the renewal process, and unambiguously de-
creed that they be maintained in operation until ‘final
decision’ on the question of renewal.

. . . Moreover, [Section 307(d)] requires licensees to file
renewal applications only {u]pon the expiration of [a]
license.

Committee for Open Media v. FCC, 543 F.2d at 866-67
(quoting 47 U.S.C. § 307(d)).

In 1980, when Faith Centers license came due for re-
newal, the Commission designated its license for a noncom-
parative renewal hearing. Faith Center thus did not need to
file a supplemental renewal application until the hearing was
resolved. At the same time, the Commission authorized
Faith Center to seek a qualified minority purchaser to
whom its license could be assigned under the terms of the
Commission’s distress sale policy. Faith Center, Inc., 83
F.C.C.2d 401 (1980); see also Statement of Policy on Minor-
ity Ownership of Broadcast Facilities, 68 F.C.C.2d 979
(1978). Unless the Commission terminated the renewal
hearing and required Faith Center to file a supplemental
renewal application, no “window” for competing applica-
tions would open in the normal course of the proceeding, as
that course is defined by the Communications Act and this
Court’s decision in Committee for Open Media. There was
thus no “window” open for competing applicants when SBH
filed its application on December 2, 1983, and SBH had no
statutory right under Ashbacker to transform the noncom-
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parative hearing then in progress into a comparative
hearing.

B. Sl_SH’s arguments that a “window” for competing ap-
plicants opened in December 1983 are groundless.

Through an ingenious—but specious—argument, SBH
attempts to bootstrap its way into the status of a com-
parative applicant with full Ashbacker rights. This argu-
n:nent is not identified as such in SBH’s brief; rather, SBH%
pivotal assertion is imbedded in its description of what it
calls “The Administrative Background.” Brief of Appellant

| Shurberg Broadcasting of Hartford, Inc. (“SBH Br.”) 4.

On September 30, 1983, the Commission authorized the
second of Faith Center’s three attempts at a distress sale, to
Intgrstate Media Corporation (“IMC”). In re Application of
Faith Center, Inc., 54 Rad. Reg. (P&F)2d 1286 (1983). In
approving that distress sale, the Commission pronounced
the proceeding “terminated” (id. at 1290) but subject to two
conditions subsequent, both of which were essential:

[Wle shall grant Faith's current Petition for Special
Relief, subject to the conditions that IMC is found fully
qualified to be a Commission licensee as a result of the
Mass Media Bureau’s review of the assignment applica-
tion, and that the contemplated assignment is in fact
consummated within 90 days of the Bureau’s grant of
the assignment application becoming final. Should ei-
ther of these conditions not be met, this proceeding will
return to its status prior to the filing of Faith’s Petition
Jor Special Relief.

Id. at 1287 (emphasis added). Seizing on the word “termin-
ated,” and ignoring the fact that the conditions subsequent
were not fulfilled—IMC did not complete the assignment—
SBH asserts:
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The “window” for competing applications for Connecti-
cut broadcast licensees opened on December 1, 1983.
As of that date the Faith Center/IMC application was
still pending, and the Station WHCT-TV “hearing” had
been terminated. SBH filed its competing application
on December 2, 1983, with the understanding that it
would be entitled to comparative consideration against
Faith Center or IMC, as well as any other applicant
which might file during the three-month “open win-
dow” period.

SBH Br. 5-6.

But contrary to SBH claim, the hearing had not been
“erminated” and no window opened to receive its applica-
tion. In its Clarification of Distress Sale Policy 44 Rad.
Reg. (P&F)2d 479 (1978), (“Clarification”) the Commission
expressly anticipated that assignments pursuant to this
policy would not always be achieved: “In the event a li-
censee’s exploration of (or application for) distress sale relief
is unsuccessful, . . . the suspended qualification hearing will
be resumed?” Id. at 480 n.2 (emphasis added). At no point in
a distress sale proceeding, however, is the hearing status of
an applicant’s renewal application terminated in order to
open the way for competing applicants. If such were the
case, the possibility of resuming the qualifications hearing
would be foreclosed, even if the proposed sale were to prove
unsuccessful. Therefore, the Commission’s conditional
grant of authority to assign a license under the distress sale
procedure does not allow for competing applications pend-
ing the outcome of the conditions.

Once a renewal application is designated for a noncom-
parative hearing on basic qualifications issues and a distress
sale is authorized, the proceeding is simply suspended—not
terminated—until the distress sale proceeding is completed

o ——
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or the h.earing resumes and the issues designated in that
proceeding are resolved. See Clarification at 480.

Having staked its claim on a nonexistent “window,” SBH
then.mamtains that the pending Faith Center renewal pro-
ceeding coulq not justify rejection of SBHs application.
SBH emphasizes that the Commission never reached the
merits of Faith Center’s renewal application (SBH Br.
18-21), arguing, in essence, that the Commission could not
excll_lde SBH from the proceeding unless Faith Center’s
qualifications were being considered in an actual hearing.

SBH’s argument is circular. By the express terms of the
(?om_mlssnpn’s distress sale procedure, the distress sale op-
tion is available only to licensees who are not yet involved in
renewal hearings. “{Wle will permit licensees whose li-
censes have been designated for revocation hearing, or
.whose renewal applications have been designated for hear-
ing on basic qualification issues, but before the hearing is
mzuated: to transfer or assign their licenses at a ‘distress
sale’ price to applicants with a significant minority
ownershxp interest . . ” Statement of Policy on Minority
Ownership of Broadcasting Facilities, 68 F.C.C.2d 979, 983
(1978) _(emphasis added; footnote omitted). The Commission
set this restriction for strong reasons of policy that have
been recognized by this Court:

Thg imposition of this limitation on the exception’s
availability will prevent a licensee from proceeding into
the hearings, evaluating the evidence against him, and
deciding on that basis whether to seek out a minority
purchaser. In this manner the Commission believes
that its goal of increased minority ownership can be
promoted at a minimum cost to deterrence.

St.ereo Broadcasters, Inc.v. FCC, 652 F.2d 1026, 1028 (D.C.
Cir. 1981). SBH’s argument is thus perfectly circular: if a
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renewal hearing on the merits had commenced, Faith Cen-
ter would never have been eligible for the distress sale
program in the first place.

Moreover, the distress sale procedure is intended to sub-
stitute for a renewal hearing by eliminating any need for it.
SBH mischaracterizes the Faith Center proceeding as lack-
ing any genuine administrative activity leading to a resolu-
tion. SBH Br. 18-20. There was in fact considerable activity
in the Faith Center docket directed at its attempts to effect
an acceptable distress sale. The Commission and its staff
closely supervised Faith Center’s attempts to achieve a
distress sale throughout the proceeding.’

SBH unfairly attempts to tar the Commission with the
charge of being hostile to competing license applicants. In
fact, SBH itself was a latecomer to a proceeding in which—
despite ample opportunity—no competing applications had
ever been tendered. The Commission began its noncom-
parative renewal proceeding in 1980 and authorized Faith
Center to seek a distress purchaser. Two such purchasers

*See Faith Center, Inc., FCC 81-594, released Dec. 23, 1981
(MO&O granting Faith Center’ first Petition for Special Relief and
disposing of other petitions), J.A. I, 241; Faith Center, Inc., 54 Rad.
Reg. (P&F)2d 1286 (1983) (MO&O granting Faith Center’s second
Petition for Special Relief and referring to numerous pleadings filed
by interested parties, including the Mass Media Bureau, during
1981-1983), J. A. I1, 380; Faith Center, Inc., 55 Rad. Rep. (P&F)2d 41
(MMB 1984) (order granting the assignment of license of WHCT-TV
to Interstate Media Corporation and denying Mr. Shurberg’s objec-
tions), J.A. 11, 418; when the assignment to IMC was unable to be
consummated, the suspended Faith Center hearing was resumed, see
FCC 84M-1834, J. A. 11, 430; see also FCC 84M-2319, FCC 84M-2473
and FCC 84M-2955, J.A. II, 473-74, 567. The brief of Appellee,
Federal Communications Commission, discusses the actions taken at
the Commission throughout this renewal/distress sale proceeding.
See Commission Br. 5-10.
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came forward, in 1981 and 1982, but no else one sought to
interject a competing application. Only in December 1983,
after repeated opportunities for intervention had expired,
did SBH appear with its competing application.

C. The FCC acted within its administrative discretion in
continuing Faith Center’s noncomparative renewal
proceeding pending consummation of its distress sale
to Astroline.

The FCC has wide discretion in designing its own pro-
cedures. “Section 4(j) of the Communications Act of 1934, 47
U.S.C. § 154(j), proclaims that the FCC ‘may conduct its
proceedings in such manner as will best conduce to the
proper dispatch of business and to the ends of justice.” City
of Angels Broadcasting, Inc. v. FCC, 745 F.2d 656, 664
(D.C. Cir. 1984)."°

In City of Angels, this Court upheld the Commission’s
denial of an applicant’s request to intervene in an ongoing
comparative proceeding. Much like SBH in this case, the
applicant requested that its mutually exclusive application
be accepted and given comparative consideration along with
other comparative applicants long after the “window” for
filing competing applications had closed. Yet, in contending
that its 1983 application should have been accepted for filing,
SBH goes even farther than the applicant in City of An-
gels—it contends that an ongoing noncomparative proceed-
ing should thereby be transformed into a comparative pro-
ceeding so that SBH may be given comparative
consideration.

WSee, e.g., MCI Telecommunications Corp. v. FCC, 712 F.2d 517,
533 (D.C. Cir. 1983); Western Union Telegraph Co. v. FCC, 665 F.2d
1112, 1121 & n.13 (D.C. Cir. 1981); Nader v. FCC, 520 F.2d 182,
195-97 (D.C. Cir. 1975).
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SBH’s argument would require this Court to overturn the
FCC?% interpretation of its own September 30, 1983 order.
In its Memorandum Opinion and Order (“M0O&O”) under
review in this case, the Commission clearly interpreted its
prior order as not granting Faith Center’ license renewal
except on the condition that a distress sale was actually
consummated. MO&O at 3. J.A. I, 3. The Commission
stated: “There was no requirement that Faith file a renewal
application for the period of 1984 through 1989, since Faith’s
1977 renewal application was and remains in hearing status
and competing applications cannot be filed until the pro-
ceeding has been terminated.” Id. J.A. I, 3.

This Court’s review of the Commission’s construction of
its own order is limited. The Court may not overturn an
agency’s interpretation unless there are compelling indica-
tions that it is wrong. City of Angels, 745 F.2d at 661.
Whether there may be other reasonable interpretations of
an order in addition to that expressed by the Commission is
irrelevant. This court should examine only whether the
Commission’s interpretation was reasonable under the cir-
cumstances. Ifit was, then the Commission’s interpretation
should be upheld. See also Tele-Media Corp. v. FCC, 697
F.2d 402, 420 (D.C. Cir. 1983) (agency’s interpretation of its
own rules given “controlling weight” unless “plainly
erroneous”).

In summary, if the Commission’s interpretation of its
order is upheld, as it should be, then Faith Center’s renewal
proceeding was a noncomparative proceeding from its in-
ception. The Commission followed established procedures
governing the renewal process. SBH, in effect, requests a
waiver of the Commission’s rules. Whether to transform the
proceeding into a comparative proceeding was a decision
left to the discretion of the Commission which, for the
reasons fully explained infra in Sections II and II1, denied

e
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SBH request. The Commission’s decision was consistent

with both statut
be affirmed. " utory and regulatory law, and therefore must

II. THE COMMISSION’S ORDER IS CONSISTENT WITH
THIS COURT’S DECISION IN NEW SOUTH MEDIA.

SBH contends that this Court’s decision in New South
Media Cmp. v. FCC, 685 F.2d 708 (D.C. Cir, 1982) deprived
the Commission of the discretion to do anything except halt
the Fait}: Center distress sale proceeding and commence a
comparative proceeding whose onl icipants w
SBH and Faith Center.” Tb the coﬂtpr:xn'y, tﬁ:nConu(:uqigizz
chose a course of action that was entirely consistent with the

{Vew_ South Media decision, and SBH’s reliance on that case
is misplaced.

. In New South Media, the Commission reopened prior
license nenev'vals for 13 RKO broadeast stations and pro-
posed to ad!udicate RKO% qualifications to retain its li-
censes in a single noncomparative renewal proceeding. All
compgﬂpg applicants for the 13 licenses were to be kept at
bay until the noncomparative proceeding ran its course
whenever that might be. “The Commission has placed 2:

. UThe Cot.n't’s function in reviewing the Commission’s order and its
interpretation thereof, “is not to impose [the court’s] standards of
mason?b!en?ss upon the Commission, but rather to ensure that the
ponlfmssnon s‘order is supported by substantial record evidence and
is neither arbitrary, capricious, nor an abuse of discretion.” Nader v.
FCC, 520 F.2d 182, 192 (D.C. Cir. 1975) citing Goodman v. Public

td

Service Commission, 497 F.2d 661 (D.C. Cir. 1974).

'Z“The_ Commission cannot seriously argue that . . . New South
Medul.dld not compel z.t to accept and consider SBH’s application in a
coniohdated comparative hearing with that of Faith Center” SBH Br.
22. “[TThe Commission would again ignore SBH’s right to sole com-

;a;g;:(tizfe status as against Faith Center, . ” SBH Br. 46 (all emphasis
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freeze on their [competing] applications, and it is unclear
when the freeze would thaw” 685 F.2d at 717. This Court
reversed the Commission because it had “not adequately
accounted for an action destined to prolong by months and
in some cases even years licensee RKOs immunity from
competitive challenge and comparative evaluation.” Id. at
T15.

The differences between the case under review and New
South Media are far more significant than any similarities.
At the most elementary level, this case does not involve an
indeterminate freeze on competing applications. Faith Cen-
ter had been unable to consummate two previous distress
sales, and the Commission ruled that if the assignment to
Astroline also failed, Faith Center would be promptly re-
quired to file a supplemental renewal application, thus open-
ing the way for any competitor who wished to file an applica-
tion. MO&O at 6. J.A. 1, 6. The Commission’s order thus had
two possible outcomes, both of which would have activated
the normal comparative hearing process—competing ap-
plications would be accepted immediately (if the Astroline
assignment fell through) or on the ordinary license renewal
cycle (if Astroline consummated the purchase). In no event
would the Faith Center license have been relegated to the
indefinite limbo that this Court found unacceptable in New
South Media.

Second, a distress sale proceeding is a bona fide renewal
proceeding. A successful distress sale proceeding results in
the renewal of the license in question, not for the incum-
bent’s own use but solely for the purpose of assigning the
renewed license to a qualified minority purchaser. In New
South Media, by contrast, the renewal “hearings” at issue
were hearings in name only, whose only effect was to disen-
franchise competing applicants who had timely filed their
applications (“. . . no renewal hearing ongoing at the Com-
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nl.lssion, no evidence-taking underway, no proceeding in
midstream or even launched” 685 F.2d at 7 16). A distress
sale renews a license and serves the public interest just as
surely as a comparative hearing does—by divesting the
?enewfed license from an incumbent whose qualifications are
In serious doubt and by assigning that renewed license in a
manner that increases diversity of programming and
ownership.

' Also, the order under review did not insulate a dubious
incumbent from license competition. In New South Media
RKO reaped an undeserved benefit because the indefinite
f'neeze on competing applications allowed it to retain its
hcensgs, free from challenge, for extended terms. Here, the
Cqmnussion’s order removed the questionable licensee as
quickly and directly as possible. The order under review did
not permit Faith Center to sit on its license; the order
required Faith Center to give it up.

Moreover, the New South Media decision gives powerful
(evc_er} decisive) weight to the public interest in “license com-
Petition that normally propels a licensee to better broad-
casting.” 685 F.2d at 716, quoting Committee Jor Open Me-
diav. FCC, 543 F.2d 861, 873 (D.C. Cir. 1976). But no one
could reasonably expect that Faith Center would be “pro-
pelled” to better performance. Unlike the RKO licensees in
va South Media, who were vigorously defending their
}1cense§ and wanted to keep them, Faith Center, by choos-
ing a distress sale, acknowledged that it had no realistic
pope nor any intention of retaining its license. Indeed, SBH
itself refers to “the general agreement that Faith Center
should not remain a licensee.” SBH Br. 19. The need for a
competitive spur to the incumbent that weighed heavily in
the Court’s decision in New South Media is therefore absent
in the case under review.
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Finally, as the Commission’s brief in this case fully ex-
plains (at 22-28), New South Media did not involve the vital
competing public policy of diversification of media
ownership through the encouragement of minority involve-
ment in broadcasting. The Commission defended its order
in New South Media primarily on grounds of administrative
convenience. Unlike this case, the New South Media order
could not be justified as directly promoting a policy—diver-
sification of media control—at the core of the Commission’s
public interest responsibilities.

In summary, in contrast to New South Media, in the
order under review the Commission did not put an indefinite
“freeze” on competing applications, it did not allow the
license renewal proceeding to stagnate, it did not perpetu-
ate Faith Center’s tenure, and it did no violence to the
principle of applying a competitive spur to incumbents’ per-
formance. In simplest terms, the Commission suffered re-
versal in New South Media because its orders indefinitely
avoided disposing of the question of license renewal. Here,
the Commission’s order disposed of the license renewal in
the quickest and most decisive manner available. New
South Media therefore provides no support for SBH.

III. THE COMMISSION MADE A RATIONAL
DETERMINATION TO ADVANCE THE PUBLIC
INTEREST IN BROADCASTING DIVERSITY THAT
SHOULD NOT BE DISTURBED BY A REVIEWING
COURT.

As we have demonstrated in Sections I and II, SBH
possessed no Ashbackerright to transform this distress sale
proceeding into a comparative proceeding. At best, SBH%
argument amounts to a claim that the Commission abused
its discretion by balancing a comparative hearing against
competing considerations of public policy. This process of
rational balanecing, by which the Commission manages its
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own d'ocket and pursues its statutory mandate, is precisely
the kind of expert agency determination that reviewing
courts are properly reluctant to overturn.

SBH contents that the Commission’s order should be
overturned because (a) the Commission could not lawfully
balance any other interests against SBH’s claimed Ash-
backer interest in a comparative hearing, and (b) the Com-
mission’s distress sale policy constitutes unlawful reverse
discrimination and therefore should not have weighed in the
balance. Both of these contentions are erroneous.

A. The_Commission struck a reasonable balance between
the interests served by a comparative hearing and the
interests in broadcasting diversity served by the dis-
tress sale procedure.

In contending that the Commission should have halted
the Faith Center distress sale proceeding and commenced a
comparative hearing in its stead, SBH isolates comparative
hearings from the public interest goals that such hearings
are intended to serve. A comparative hearing is only one
means of achieving the public interest goals at the root of the
Communications Act.

“[Tlhe ‘public interest’ standard necessarily invites ref-
erence to First Amendment principles,” Columbia
Broadcasting System, Inc. v. Democratic National
Commiltee, 412 U.S. 94, 122, 93 S. Ct. 2080, 2096, 36
L.Ed.2d 772 (1973), and, in particular, to the First
Amendment goal of achieving “the widest possible dis-
semination of information from diverse and antag-
onistic sources,” Associated Press v. United States,
[326 U.S. 1, 20 (1945)].

FCC v. National Citizens Committee for Broadcasting, 436
U.S. 775, 795 (1978).
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The Commission crystallized those goals in its Policy
Statement on Comparative Broadcast Hearings, 1
F.C.C.2d 393 (1965), which accorded major significance to
promoting diversity of broadcast expression through diver-
sity of broadcast ownership. “Diversification of control of the
media of mass communication is elevated in the 1965 Policy
Statement to a factor of primary significance . . .” Citizens
Communication Center v. FCC, 447 F.2d 1201, 1207 (D.C.
Cir. 1971).

In 1973, this Court instructed the Commission that the
public interest in diversification should be implemented by
increasing minority involvement in broadcast media
ownership.
It is consistent with the primary objective of maximum
diversification of ownership of mass communications
media for the Commission in a comparative license
proceeding to afford favorable consideration to an ap-
plicant who, not as a mere token, but in good faith as
brpadening community representation, gives a local
minority group media entrepreneurship.

TV 9, Inc. v. FCC, 495 F.2d 929, 937 (D.C. Cir. 1973)

(footnote omitted).

The dearth of minority broadcast owners has been a
longstanding obstacle to the public interest goal of diver-
sification. “The extreme underrepresentation of minorities
in the ownership of mass media broadcast facilities has been
exhaustively documented and no party here questions it”
West Michigan Broadcasting Co. v. FCC, 735 F.2d 601, 603
n.5 (D.C. Cir. 1984), cert. denied, 101 S. Ct. 1392 (1985).
With this Courts endorsement and encouragement, the
Commission has interpreted the public pelicy favaring 4i-

T i ie sE Fegte Tie I e CammEsgr ot e
Cnugrem tuve ali comtadend that promoton of mimority
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owned broadcast media facilities, where the minority owner
will be fully involved in broadcast management, is an impor-
tant publie policy objective within the FCC'’s ‘public interest’
mandate.” Id. at 607.%

The Commission adopted the distress sale procedure in
1978 as an alternative to the lengthy and costly comparative
hearing process, to be applied in limited instances where a
distress sale would directly promote the public interest by
diversifying media ownership. Statement of Policy on Mi-
nority Qwnership of Broadcasting Facilities, 68 F.C.C.2d
979, 983 (1978). Licensees who are apprehensive that their
licenses might not be renewed after a full evidentiary hear-
ing are encouraged to assign their licenses to companies
with significant minority involvement. The distress sale
procedure has a proven and unchallenged record of success.
In the first four years of the policy, 27 licenses were assigned
to minority owners, thus “contribut{ing] significantly to
increased minority ownership in broadcasting” Commis-
sion Policy Regarding the Advancement of Minority
Ownership in Broadcasting, 92 F.C.C.2d 849, 852 (1982).

Despite the established, salutary public policies served
by the distress sale proceeding, SBH contends that the
Commission was obligated to bring that proceeding to an
immediate halt in order to accommodate SBH's demand for
a comparative hearing with Faith Center.!* SBH arguesthat

BAccord, Garrettv. FCC, 513 F.2d 1056 (D.C. Cir. 1975); TV 9, Inc.
v. FCC, 495 F.2d 929 (D.C. Cir. 1973); Citizens Communications
Center v. FCC, 447 F.2d at 1213 n.36 (promotion of minority
ownership serves the public interest).

“SBH argues that the mere filing of its application automatically
prevented the Commission from continuing with the distress sale
proceeding already in progress. SBH relies on a footnote to the
Commission's Clarification of Distress Sale Policy, 44 Rad.
Reg.(P&F)2d 479, 480 n.3 (1980): “Distress sales are an option only
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the mere filing of its application mandates a comparative
hearing and outweighs, as a matter of law, not only consid-
erations of diversification of programming and ownership,
but also the other interests cited by the Commission in its
MO&O, including “the rapid conclusion of this renewal pro-
ceeding,” the “swift[] end {of] Faith Center’s tenure as a
licensee of this station,” providing “residents of the stations
service area with a new licensee whose qualifications are not
in doubt,” and the avoidance of “a lengthy and expensive
comparative renewal proceeding.” MO&O at 5. J.A. 1, 5.

SBH maintains that it was “unlawful” for the Commission
to balance SBH’ claimed Ashbacker right to comparative

where no competing applicant is involved in the hearing. In com-
parative hearings the Ashbacker rights of the challenger to a full
administrative comparison with the incumbent properly preclude
departure of the existing licensee from the administrative process.”

SBH misinterprets the Commission’s Clarification, which was issued
to cope with the particular and limited problem of licensees who were
already involved in renewal hearings when the distress sale policy
was promulgated. The Commission gave such licensees an oppor-
tunity to invoke the distress sale procedure, but only if no competing
applicant was already involved in the hearing, i.e., only if no com-
parative hearing was already underway. Clarification, 44 Rad.
Reg.(P&F)2d at 479-480. Faith Center was in a noncomparative
renewal proceeding when SBH attempted to file its competing ap-
plication. Moreover, the Commission had authorized Faith Center to
invoke the distress sale procedure in 1981, long before SBH appeared
on the scene. The Commission thus did not authorize a distress sale
proceeding in the face of SBH's competing application. Rather, SBH
has tried to use an ostensible competing application as a vehicle to
interrupt a distress sale proceeding already authorized and in pro-
gress. Most fundamentally, the Clarification was intended to expand
the opportunities for distress sales by accommodating the transi-
tional group of licensees. But SBH maintains the Clarification was
meant to narrow opportunities to effect distress sales—an inter-
pretation that is plainly wrong.

31

consideration against any and all other policy objectives.
SBH Br. 23-24. To the contrary, this Court has affirmed the
Corpmission’s power to balance its own well-founded policies
against the asserted Ashbacker rights of applicants for com-
parative hearings. In WLVA, Inc. (WLVA-TV), Lynchburg,
Va. v. FCC, 459 F.2d 1286 (D.C. Cir. 1972), this Court
aﬂinped the Commission’s refusal to conduct a comparative
he.a.n.ng on the basis of “the overriding impact of the Com-
nugsxon’s long-standing UHF protection policy,” under
whx.ch VHF stations were denied permission to e

their coverage area if that enlargement would be detrimen-
t.a.l to UHF development. Id. at 1303. “[ANthough the Com-
mission’ reliance on its UHF protection policy in this con-
text may to some extent be viewed as a limitation on

fs.:)};b?;cker, such a limitation is clearly reasonable” Id. at

‘ Notiflg thg.t Ashbacker itself recognized the Commis-
sion’s discretion to limit the filing rights of competing appli-
cants (326 U.S. at 333 n.9), the Commission has very re-
cently stated:

- The Commission traditionally has balanced an appli-
f:ant’s right to a comparative hearing with the publics
gnterest in having frequencies occupied and operat-
ing. . . . The Commission has exercised this diseretion
over_the years and limited the filing rights of competing
appl{cants in order to provide certainty, to avoid dis-
ruptions in the processing procedures for high demand

5SBH appears to take the position that the Commission may refuse
to ente.rtam a comparative hearing application only if the application
would interfere with the administration of a proceeding already in
progress. SBH Br. 12. This interpretation is much too narrow: as
WLVA, Inc. makes clear, the Commission has the authority to weigh
other policies in addition to mere administrative convenience.
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services or to further other compelling public interest
objectives.

In the Matter of Secs. 73.3572 and 73.3573 Relating to
Processing of FM and TV Broadcast Applications, MM
Dkt. No. 84-750 (May 6, 1985) at 6-7.

SBH argues principally that comparative hearings
provide a competitive “spur” by furnishing “additional in-
centive to existing licensees to offer optimal service to the
public” SBH Br. 10. But a comparative hearing would not
serve as a “spur” to Faith Center. Only a licensee who
wishes to remain a licensee can be “spurred” to better
performance. See p. 25, supra. When the licensee wishes to
exit, thereismonet.obe“spm'rul,'andacompamﬁve
hewring O that purpose i= an empty formality.

Moreover, SBH’s self-serving enthusiasm for the princi-
ples of comparative hearings is disingenuous. SBH de-
mands a “right to sole comparative status as against Faith
Center” and objects strenuously to the Commission’s “re-
open(ing] of the window to let in any number of other
competing applicants,” all of whom SBH dismisses as “op-
portunistic latecomers.” SBH Br. 46. SBH’ idea of a com-
parative hearing is evidently a private affair in which SBH
would square off against Faith Center and no one else,
despite SBHs acknowledgement of “the general agreement
that Faith Center should not remain a licensee” SBH Br. 19,

%As the Supreme Court has observed, it is not at all clear that the
public interest would be well served by a reluctant licensee. FCC v
National Citizens Committee for Broadcasting, 436 U.S. 775,
812-813 (1978). The Court quoted with evident approval the Commis-
sion’s brief, which stated: “[I)f the Commission were to force broad-
casters to stay in business against their will, the service provided
under such circumstances, albeit continuous, might well not be worth
preserving.” Id. at 813.
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SBH champions comparative hearings, while at the same
time insisting on the right to pick and choose among the
parties with whom it would compete.

Finally, in Section 310(d) of the Federal Communications
Act, Congress directed that comparative considerations
have no role in assignments. In acting on an assignment
application, “the Commission may not consider whether the
public interest, convenience, and necessity might be served
by the transfer, assignment, or disposal of the permit or
license to a person other than the proposed transferee or
assignee.” 47 U.S.C. § 310(d). An assignment, whether in
the context of a distress sale or otherwise," is intended by
Congress and the Commission to be a consensual transac-
tion, in which the Commission satisfies itself that the assign-
ee is qualified to receive the license but does not otherwise
concern itself with whether the assignment is to the party
the Commission might have chosen. SBH sought to inject a
comparative proceeding into an assignment, where Con-

"Generally, the Commission will disapprove an assignment, even
to an otherwise qualified assignee, if the qualifications of the present
holder of the license are in doubt. See, e.g., LaRose v. FCC, 494 F.2d
1145, 1147-1148 (D.C. Cir. 1974) (restating Commission practice that
license renewal must be granted prior to assignment). This general
policy is flexible, and is relaxed to accommodate overriding public
policy considerations, Distress sales represent only one exception to
this rule where strong competing public interests are present. Termi-
nation of protracted proceedings and restoration of service are other
interests that have justified assignments even without a determina-
tion of the assignor’s qualifications. See, e.g., George E. Cameron, Jr.
Communications (KROQ), 46 Rad. Reg. (P&F) 825, 828 (1984)
(approval of assignment “will terminate these protracted and burden-
some proceedings and permit the stations to continue normal opera-
tions unencumbered by the prospect of further costly and time con-
suming litigation.”).



M4

gress has declared that comparative considerations do not
apply.

In short, the Commission balanced the benefits of the
distress sale proceeding against SBH's ax:gument to h?.lt
that proceeding and commence an exclu'swe comparative
license renewal proceeding. The Commission stn‘lck aman-
ifestly rational balance and decided to allow Faith anber
the opportunity to complete a distress sale to Astroline (2
qualified minority purchaser), but to make t}'xat the last
chance for a distress sale before opening Faith C.en!:er’s
license to a full comparative proceeding. “The Commission’s
implementation of the public-interest st?x}dar.(i, when based
on a rational weighing of competing pohc1e§, is not to be sgt
aside by the Court of Appeals, for ‘the weighing of policies
under the “public interest” standard is a task that Co,x’l,gress
has delegated to the Commission in the first instance. F(?C
v. WNCN Listeners Guild, 450 U.S. 582, 596 (1981), guotmg
FCC v. National Citizens Committee for Broadcasting, 436
U.S. at 810.

B. SBH’s attack on the constitutionality of the distress
sale procedure is groundless.

SBH devotes all of three pages of its brieftoa backhanded
and undeveloped claim that the distress sa}e program un-
constitutionally discriminates against nonminorities. A con-
stitutional question of this magniitude shpuld npt aqd need
not be reached on the limited record available in this case.
While the record is practically devpid pf 'leggl and factual
support for SBHs claim of reverse @smnl{natlon, the. gross
underrepresentation of minorities in media ownership is a

18Gee also NAACP v FCC, 682 F.2d 993, 1001 (D.C. er. 1952)
(Commission must be given “leeway to balance the con.1petmg policy
considerations and, with due regard to th(_e record and its own exper-
tise, choose an appropriate course of action.”).

T
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matter of undisputed judicial, administrative, and legis-
lative recognition.

Courts should not address constitutional questions ex-
cept in unavoidable circumstances. “There is no occasion to
consider . . . constitutional questions unless their answers
are indispensable to the disposition of the cause before us.”
Stefanelliv. Minard, 342 U.S. 117, 120 (1951) (Frankfurter,
J.). As we have already demonstrated, SBH’s claim that it
was “statutorily entitled” (SBH Br. 31) to comparative con-
sideration with Faith Center is based on SBH’s erroneous
interpretation of Section 309 of the Communications Act.
SBHS erroneous statutory argument makes it unnecessary
to reach its constitutional claim.

Moreover, SBH’s constitutional arguments are based on
factual and legal errors. SBH asserts that the distress sale
program is unconstitutional because it “unquestionably ex-
cluded SBH from any effective consideration.” SBH Br. 29
(emphasis in original). The distress sale program is of course
designed to increase the number of minority-owned sta-
tions. But this is not a case in which the Commission has
reserved certain channels or broadcast frequencies solely
for minority owners and refused to entertain petitions of
nonminorities for access to them. Interested parties, includ-
ing rivals for the license in question, can oppose a licensee’s
election of the distress sale procedure, and they can oppose
as well specific distress sale transactions when they are
presented to the Commission for approval or disapproval. ‘A
distress sale, contrary to the views of Faith . . . is a form of
extraordinary relief and depends on the facts and circum-
stances of the individual petition. Although distress sales
are generally granted, they are not a matter of right.” Faith
Center, Inc., 82 F.C.C.2d 1, 35 (1980).**

¥Indeed, the Commission denied distress sale treatment for two
other television stations owned by Faith Center, and competitors
filed applications for both of those licenses. Faith Center, Inc., 82
F.C.C.2d 1 (1980), recons. denied, 86 F.C.C.2d 891 (1981).
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In fact, the distress sale program is far less exclusionary
of nonminorities than the “set-aside” program upheld by the
Supreme Court in Fullilove v. Klutznick, 448 U.S. 448
(1980), which reserved for minority firms (subject to limited
administrative waiver) 10 percent of federal funds for local
public works projects. “It is not a constitutional defect in
this program that it may disappoint the expectations of
nonminority firms. When effectuating a limited and prop-
erly tailored remedy to cure the effects of prior discrimina-
tion, such a ‘sharing of the burden’ by innocent parties is not
impermissible” Id. at 484 (Burger, C. J.).

SBH relies principally on Firefighters Local Union No.
178 v. Stotts, 104 8. Ct. 2576 (1984), from which SBH infers
that its claimed “statutorily entitled” rights may not be
impaired unless the minority beneficiary of the program
“has been the specific victim of discrimination which has
barred him or her from broadcast ownership” SBH Br. 31.
But Stotts is wholly inapplicable, as SBH itself evidently
acknowledges when it characterizes its own argument as
based merely on a “suggestion implicit” in that decision.
SBH Br. 31.

Stotts was purely a statutory decision—not a constitu-
tional one—interpreting the courts’ remedial power under
Title VII of the Civil Rights Act of 1964. Title VII limits a
court’s ability to impair employee rights under a bona fide
seniority system to instances of individual victims of dis-
crimination, and not merely to members of a disadvantaged
class. 104 S. Ct. at 2588. Neither Title VII nor seniority
systems are involved in this case. Stotts rests on Title VII’s
particular statutory protection for seniority systems
against court-compelled remedial orders; it has absolutely
nothing to do with the constitutional standards for a volun-
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tary procedure such as the Commission’s distress sale
program.®

Moreover, the Commission is Justifiably concerned with
the underrepresentation of minorities in broadcasting, re-
gardlegs of the cause of that underrepresentation. “As this
Comssion, the courts, and the Congress have recognized,
there is a critical underrepresentation of minorities in
bmadeas_t ownership, and full minority participation in the
ownership and management of broadeast facilities is essen-
tl.al to realize the fundamental goals of programming diver-
sity and diversification of ownership which are at the heart

®1n fact, the §'totts court expressly noted that its decision did not
reach the question of what an employer might lawfully adopt as a
volunta.ry. a:t'ﬁmmtive action program. Id. at 2590, Subsequent lower
court decm.lons have treated Stotts as inapplicable to voluntary affir-
mative action programs not imposed by a court under the remedial
powers of Title VII. Wygant v. Jackson Board of Education, Jackson
M_wh.', 746 F.2d 1152, 1157-58 (6th Cir. 1984); Kromnick v. Schooi
mcé :{;Igladelphia, 739 F.2d 894, 911 (3d Cir. 1984); Britton v.

ommunity School Corp., .

N.D. e 2o Y orp., 593 F. Supp. 1223, 1230-31

Moreover, even in a Tit.le VII case—which this case most certainly is
not—the courts have interpreted Stotts as not imposing a require-
ment of actual diserimination.

H.ad the Court intended to radically change its interpretation of
Title VII law so as to require a finding of actual discrimination in
any affirmative action case, I believe it would have said so. In
the abgence of clearer authority, I decline to read such an
€xpansive meaning into an opinion limited to a discussion of
layoffs made in violation of a bona fide seniority system.

Devemuxv Geary, 596 F. Supp. 1481, 1486 (D. Mass. 1984) (empha-
8is In original). Yet SBH erroneously contends that Stofis extends a
requm;ment of actual discrimination beyond Title VII when the
courts do not interpret Stotts as establishing such a require

within Title VII. ¢ Auirement even
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of the Communications Act and the First Amendment.
Waters Broadcasting Corp., 91 F.C.C.2d 1260, 1264 (1982),
affd sub nom. West Michigan Broadcasting Co. v. FCC,
735 F.2d 601 (D.C. Cir. 1984) (footnote omitted).

Although there is ample evidence that discrimination has
denied minorities ownership opportunities,? the Commis-
sion, which is charged to serve the public interest, has the
authority and the duty to address itself to the problem of
minority underrepresentation even if it were not the prod-
uct of discrimination. The Commission acts within its proper
role not only by seeking to do justice to the members of
minority groups who have been victimized by discrimina-
tion or the effects of past discrimination, but also by seeking
to benefit the public through the presentation of as wide as
possible a range of programming and opinion.

This additional scope of the Commission’s authority is
apparent by comparison to Fullilove v. Klutznick, 448 U.S.
448 (1980), wherein the Court upheld a set-aside program—
more restrictive of nonminorities than the distress sale
procedure—solely to redress the economic injustices of past
industrywide discrimination. Diversification of construction

#“Generations of discrimination have created a form of racial caste.
In the view of the panelists a direct result of the general societal
discrimination has been the underrepresentation of these minorities
in the ownership of broadcast stations as well as other communica-
tions facilities.” Federal Communications Commission Minority
Ownership Taskforce, Minority Qwnership in Broadcasting 7-8
(1978) (footnote omitted).

“The Conferees find that the effects of past inequities stemming from
racial and ethnic discrimination have resulted in a severe underrepre-
sentation of minorities in the media of mass communications . . . ”
H.R. Conf. Rep. No. 765, 97th Cong., 2d Sess., reprinted in 1982
U.S. Code Cong. & Ad. News 2287, cited in West Michigan Broad-
casting Co. v. FCC, 735 F.2d at 613-614.
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contractors on public works projects does not, however,
serve an independent First Amendment interest. But diver-
sification of the channels of expression manifestly does ad-
vance the policies of the First Amendment, in addition to
redressing the effects of industrywide discrimination.

The Commission’s remedial powers are thus broader than
those of courts or agencies lacking the Commission’s unique
responsibilities. But SBH advances arguments that would
confine the Commission more narrowly than other agen-
cies—for example, the unfounded claim that a beneficiary of
the distress sale policy must have been the “specific victim of
discrimination which has barred him or her from broadeast
ownership.” SBH Br. 31. The distress sale procedure is a
constitutional means toward a constitutional end, and
SBH’s arguments to the contrary are groundless. As noted
above, however, the Court need not reach this issue; ample
alnt:mative grounds support affirmance of the Commission’s
order.

IV. ASTROLINE QUALIFIES FOR APPLICATION OF
THE DISTRESS SALE PROCEDURE.

SBH argues that the record does not support Astroline’s
status as a “minority-controlled entity” SBH Br. 34-37.2 To

#SBH is simply wrong in its claim that “[i]n order to invoke the
‘distress sale’ policy, a proposed assignee must be a minor-
ity-controlled entity.” SBH Br. 34 (emphasis added). In 1982, the
Commission clarified its distress sale policy for the express purpose
of permitting limited partnerships in which there was “significant
minority involvement”—but not necessarily control—to participate
in the program. Policy Statement and Notice of Proposed Rule
Making, 92 F.C.C.2d 849, 853-855 (1982). Nevertheless, Astroline is
qualified for the program under any definition because Astroline is a
minority-controlled entity. Its general manager, Mr. Ramirez, has
legal and operational control of the partnership and the station.
Astroline therefore clearly meets the Commission’s criteria for sig-
nificant minority involvement.
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the contrary, Astroline is iully qualified as a minority pur-
chaser, and SBH’s arguments to the contrary are
groundless.

In its Policy Statement and Notice of P'ro;?osed Rule
Making, 92 F.C.C.2d 849 (1982), the Commission revxsgd
and clarified the criteria for participating as a purchaser in
the distress sale program. The Commission declared .that
limited partnerships would be eligible for the program if (a)
the general partner is a member of a minority group, and (l.))
the general partner owns more than a 20 percent mtel_'es!: in
the broadcasting entity. Id. at 855. The Commission
explained:

Limited partnerships are designed to encourage tra:de
by uniting parties who possess capital to mve§t with
parties who are willing to expend their energies and
efforts actively running a business. Since complete
control and management rests with the general part-
ner, the limited partner’s investment is akin to that of a
corporate shareholder who has limited lial?ility and
lacks a voice in the operation of the enterprise.

Id. at 854 (footnotes omitted). It is undisputed that Astro-
line satisfies the literal terms of the Commission’s test.
Astroline is a limited partnership in which Ricl.lard Baxmrez
is u general partner. Mr. Ramirez, who is Hispanic (a de-
fined minority group under the distress sale program), hgs a
21 percent ownership interest and a 70 per cent voting
interest in the entity. Mr. Ramirez will be general manager
of the station. Petition for Special Relief of Faith Center,
Inc. at 34. J A. 11, 483-84.

SBH claims that Astroline’s minority status is not bona
fide because Mr. Ramirez did not contribute a prorata share
of his personal funds to capitalization of the partnership.
SBH overlooks the very purpose of the distress sale pro-
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gram: to help minority group members overcome the finan-

.

cial handicaps that have limited their ownership of broad-
cast properties. Recognizing that “financing has remained
the single greatest obstacle’ to minority entry into the tele-
communications industry,” the Commission issued its 1982
Policy Statement to increase minorities’ “opportunities to
attract investors in their enterprises, and thus secure fi-
nancing.” Policy Statement and Notice of Proposed Rule
Making, 92 F.C.C.2d at 853.2

®In its brief, SBH asserts that it is qualified to be a Commission
licensee. SBH Br. 18. This statement is erroneous for, by SBH’s own
admission, it is not financially qualified. SBH filed an affidavit with
this court asserting that if SBH'%s Emergency Motion for Stay were
denied, SBH would lose its “single source of financing” which is
assertedly essential to the prosecution of SBH's application and its
related activities before the Commission and the Court. See Affidavit
of Alan Shurberg attached to SBH’s Reply to Opposition to Emergen-
¢y Motion for Stay at 3. The Court denied SBH’s Emergency
Motion for Stay on December 21, 1984 and, thus, SBH by its own
admission became financially unqualified to be a Commission
licensee.

SBH financial qualifications have been suspect since it became in-
volved in this proceeding. In its application filed on December 2, 1984
(see File No. BPCT-83120KF), SBH stated in Section III that its
“Financial certification [is] to be supplied.” For nearly two years,
SBH has promised to provide financial information. To date, it has not
done 80 and, in fact, has supplied additional information to this Court
that raises additional questions concerning its financial status as a
prospective licensee.

This Court has routinely held that financially unqualified applications
cannot be granted. The Court has held that the Commission is not
required to infer significant financial information from an incomplete
application. See Wadeco, Inc. v. FCC, 628 F.2d 122, 128 (D.C. Cir.
1980); WLOX Broadcasting Co. v. FCcC, 260 F.2d 712 (D.C. Cir.
1958). Thus, the Court should take note that SBH, by its own admis-
sion, is not a financially qualified applicant and, therefore, could not
be granted the license.
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Mr. Ramirez brings to the enterprise nine years' experi-
ence in the broadcast industry (Comments of Astroline in
Support of Pet. for Special Relief at 1, J.A. III, 622), having
served in senior management positions with a television
station, two radio stations and a national radio network. Mr.
Ramirez also dedicates his full time to the day-to-day opera-
tion of the station. He is the only principal in Astroline with
the experience to operate a broadcast property. The mem-
bers of the limited partnership supply only the station’s
financing, for which they will receive a return on their
investment. The limited participants willingness to invest
their money while conferring managerial and voting control
of the station upon Mr. Ramirez is exactly what the distress
sale program is designed to encourage.

Moreover, the Commission’s primary definition of control
has always included complete managerial responsibility for
the operation of the enterprise. “We have generally found
‘control’ to be in those who have authority to determine the
basic policies of a station’s operations, including program-
ming, personnel and financial matters” Policy Statement
and Notice of Proposed Rule Making, 92 F.C.C.2d at 855
n.30 (citation omitted). See also William M. Bernard, 44
Rad. Reg. (P&F)2d 525 (1978); Anax Broadcasting, 49
Rad. Reg. (P&F)2d 1598 (1981). Mr. Ramirez possesses this
complete operational authority over the management of
Astroline, and thus satisfies the basic test of control. Com-
ments [of Astroline] in Response to Consol. Comments of

SBH at 6-7.%

%SBH argues that Mr. Ramirez lacks complete control over the
operations of Astroline because he regularly consults with the limited
partners. SBH Br. 37. Assuming that the extra-record material cited
by SBH is properly before the Court, it is not inconsistent with Mr.
Ramirez’ complete authority for the operation of the station. There is
no rule, either of the Commission or in partnership law generally,
that requires limited partners to wall themselves off from the part-

nership in which their funds are invested.
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- SBI_—I points to no record evidence whatsoever to support
its claim that Mr. Ramirez’ involvement is a sham—that he
does not actually perform as the partnership’s general part-
ner a}nd t.he station’s general manager. The size of Mr.
R.amxrez’ Investment is not probative of that issue, but it is
vntqally the only evidence on which SBH relies. Mr.
Ramirez devotes his full time to the station, has moved to
Hart.forq, serves as general manager, and as a general
partner is personally liable for the partnership’s debts. Mr.
flaxmnez ha§ invested his experience, all of his time and his
sweat equity” In effect, SBH attempts to graft a new
requirement onto the distress sale procedure—that the mi-
nority gene.ral partner invest a minimum share of his per-
?i(tmtz(i)l %1:::)?: .1: the venture—that the Commission did not see

In s!xort', SBH criticizes the distress sale procedure for
operating in precisely the manner it should: it united Mr.
Ramirez, who has the skills, experience, and ability to
operate a .television station but not the finances to acquire it
ywth the limited partnership, whose members are willing t(;
invest the necessary capital but lack the industry experi-
ence or the interest to devote to the day-to-day management
ofa Qelevision station. Nothing in the distress sale program
requires or even suggests that a minority general partner
makg a minimum personal investment in the enterprise. All
that is required is that the minority partner be a general

*Astroline has demonstrated that it is financially qualified. The
sa{e was consummated on January 23, 1985, at which time Astroline
paid Faith Center nearly $.5 million. J.A. IV, 1064. Astroline has
secxf.red over §IO million from private sources as funding for the new
stations sfudxo and offices. Additionally, Astroline has been guaran-
teedsuﬂiqent wnrhngmpna.l to provide for the dey-to-dav opesacion

-
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partner and possess a 20 percent or greater ownership
interest. Astroline therefore qualifies as a purchaser under
the express terms of the distress sale procedure, and SBH’s
contentions to the contrary are baseless.

V. NO EX PARTE PRESENTATIONS OCCURRED TO
WARRANT REVERSAL OF THE COMMISSION’S
ACTION.

SBH alleges that “ex parte contacts have occurred be-
tween various staff members of the Commission and outside
parties relative to the merits of certain matters regarding
the questions generally presented by the Faith Center/
SBH/ Astroline situation.” SBH Br. 38. As demonstrated in
the Commission’s brief at 3741, these allegations ask the
Court to reach a conclusion of prohibited conduct supported
only by innuendo and suspicion.

The FCC has defined an ex parte “presentation” as an ex
parte communication “going to the merits or outcome of a
proceeding” 47 C.F.R. § 1.1201(fX1984). Not all ex parte
communications are “presentations,” and only certain pre-
sentations are prohibited by the Commissions Rules. See
Rules Governing Ex Parte Communications in Hearing
Proceedings, 1 F.C.C.2d 49, 56 (1965). “The rules do not
preclude communication between interested persons and
decision-making Commission personnel concerning the re-
stricted proceeding, if the communication does not go to the
merits or outcome of any aspect of that proceeding.” Id.
Although written ex parte presentations from members of
the general public are discouraged, they are not a violation
of the rules. Id. at 59 n.11.

SBH has attempted to portray all ex parte communica-
tions with FCC staff as prohibited presentations, without
regard to the nature or source of the communication or the
person to whom it was directed. One communication com-
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plained of by SBH was an exchange of correspondence
between a congressman and Chairman Fowler. SBH Br.
39-40. This correspondence was not a prohibited presenta-
tion for two reasons. First, it was not addressed to the
merits or outcome of this proceeding (see Fowler letter of
Nov. 15, 1983, J.A. 11, 386), and second, there is no evidence
that the correspondence was solicited or encouraged by any

person or party involved in the proceeding. See SBH Br. 40
n.16.

A second communication complained of by SBH was a
telephone conversation and subsequent letter from a Faith
Center attorney to an attorney on the staff of the Mass
Media Bureau. SBH Br. 40. This communication was not a
prohibited presentation under the Commission’s Rules.
Members of the Mass Media Bureau staff are not designated
decision-making personnel in restricted adjudicative pro-
ceedings and are therefore not prohibited recipients of ex
parte contacts. See 47 C.F.R. §§ 1.1205, 1.1221 (1984). See
also Roberson letter dated March 29, 1984. J.A. 1I, 426.

Finally, SBH refers to “more than 50 contacts between
the Commission, . . . and members of the legislative and
executive branches, . . . with respect to Faith Center” SBH
Br. 40 n.16. While acknowledging that it has not determined
the nature of these contacts, SBH attempts to associate
these communications with this proceeding. Such an asso-
ciation is totally unwarranted in the absence of specific
information describing these as prohibited presentations
related to this proceeding.

In summary, SBH’%s allegations of prohibited ex parte
presentations are wholly unfounded and provide no basis
upon which to reverse the Commission’s action.
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CONCLUSION

The Commission’s unanimous decision advances policies
underlying the Communications Act and at the heart of the
public interest: diversification of programming through di-
versification of media ownership, service to the public by a
qualified licensee with a significant minority interest, and
the prompt conclusion of a protracted license renewal pro-
ceeding. SBH contends that these public interest considera-
tions must all be sacrificed in the name of a comparative
hearing, even though the hearing SBH seeks would be a
sterile exercise because SBH acknowledges that Faith Cen-
ter is unqualified to compete. Neither the Communications
Act, this Courts decision in New South Media, nor the
Ashbacker case dictates such a result. The Commission
properly discharged its statutory responsibilities by strik-
ing a reasonable balance among the policies entrusted to its
expert judgment. Therefore, the Commission’s Order of
December 7, 1984 should be affirmed.

Respectfully submitted,

/s/Thomas A. Hart, Jr.

Thomas A. Hart, Jr.
Lee H. Simowitz
Merilyn M. Strailman

BAKER & HOSTETLER

1050 Connecticut Avenue, N.W.
Washington, D.C. 20036

(202) 861-1500

Attorneys for Intervenor Astroline
Communications Company
Limited Partnership
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Mr. William Tricarico

Secretary

Federal Communications Commission
Room 222

1919 M Screet, N.W.

Washington, D.C. 20554

Re: Revised Ownership Report for
Station WHCT-TV, Hartford, Connecticut

Dear Mr. Tricarico:

Enclosed is a revised ownership report for Aatraline

Cog!HniSl;innl..&L.BABITFl%FLEQQ_TZA;cnorlhip. liccnsoc of
Station WHCT-TV, Hartford, Connecticut. , :

r

Please contact the undersigned if there are &ny ques-
tions. N .
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\ ’ A .+

ack"whttloy-v
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Enclosure

cc: WHCT Public Inspection File
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3080-0010
Expires 4/30/08
United States of Americs
Eederal Communications Commision RECEIVED

Washington, D.C. 20554

Ownership Report QEP 13 mi
NOTE. Before tliling out this form, read instructions printed on
Poge &, ¢

Section J10(D) of the Communications W nnm that ut:”
Nt of the Commission must D SDteined Srigr W the ssignment er
trensfer of control of s sution liconse or senswruction permit. This form
mey NSt B8 visd 10 rEDOFT O rEAUeTt 8N SIsignMent of ligense or treneler
of control (except to repert sn smignment of liconms or wenster of senwel
meds puruant to prier Commimieon ssnment).

CERTIFICATE

General Partner
(QFicisl titte, soe Instruction 9)
Astroline Communications Company
Limited Partnershi
(Exact logel vitte or name of liconsse or permitee)
et | Reve 9ZOMined this repert. that to the Dest of my knowiedge, A
formation. and Delief, ail satements of fact contsined in wid redort are
U8 SNG TNO Wil reDOrT is 8 COPrEct Matement of the Dusiness and aftairy
of the sBEVE-ABMET respendent A rewDECt 10 0aCh NG Svery Matter iat
forth herein.
{Dowm of sorvification must be within 30 devs of dare shown in Item 1
7 prior to (tom | date.):

{ certify that | am

of

{Signewm of mupendent)

1. All ot the information furnished in itvems 18 s reperwd os of

.19 . [Dow must eemply

Telsanene Ne. of respengent lingiuse sree code)

Any pereen whe wilifully mekes faise satements on this report can be

with Section 73.3818(a) when box 11e) below it shesked.) ?'un 'Dv m.;' t. U.S. Cade. Title 18. Section 1001
This report is filed pursusnt te inmruction (shesk ene) [Nome 5né STt o¥fics s@uEres of Tcenees of BermiTiee. 7% )
7/ A/ 'f»
1(0) O Renews! w0l A 1e) @ etrgen | AStroline Communications @pﬂy 53
for the feliewing mations: Limited Partnership oo - s
18 Garden Street Z\". o
T e S o e ] Hartford, Connecticut 0@2,2_ v‘,;
% &
WHCT Hartford, Ct. ™v o

3. Give the neme of SNy COrPOrstion or sther entity Raving s direct or
indirect Ownership interest in the lissnsse or permittee (e Instruction &)

WHCT Management, Inc.
Astroline Company

(The officers, di
artners t

. Show the interests in any other bressenst stion of the lisenses o
oermities, or eny of its officers, directer, TBCkNOIGErs, Or partners.
(Carsorstions heving more than $O seckheigders need snower this enly
with reIpect 10 officers snd direcDrs, of FIBCKNGIgers hoving 1% or
maore of voting steek.)

rectors and sharehold
b i nd

None

4. Nome of carporstien. if other than licenses o¢ permittes. for which
report is flled {see Instruction 4):

N/A

]
)

§. If permities or ligenses is 8 BOFTROPSAID, STtE the extent of nteren of
eoch partner.

See Exhibit One

§. List ol! contrect snd other inswuments mt forth in Sestion 73.3811 of e Comminien’s Ruiss end Reguiptions.

\V]

Description of canwrast er inewrument

None

Name of Berien or ergenimtion with
whem sonvect s made

Date of expiration

e

\

ECC For= 323




> woe

‘DOVISIAS VOO S0N UGS VOITHWALED 018 NUR BEZLOUINS BN JOVUED USHINIVEA 8yl ‘SN0 3R B UM §| 18OV (0 Mpvaa
T 194 10AU1 WOIMOND W VOLIBIVEA 0 JOISUM SUV1uMeINP U SSL UL IO BEPUENY) S\ INTES B ! VONRIAAIED MR B )9 BOMING By N

'8 PUS [ °C SUO(IINLIY) 888) FBue|

i
o
113
"
ct
143
"
-1}
[ ]
]
L
]
]
1 4
€
4
V/N V/N V/R
{9 {Q) (L1
VORIGIEA %yl Bt LUenBese 1900ue0 Py
4048)8U841 J0 201108 AQ PRy IP0M PONEN )0 BMUSNNg ~ L | gﬂi%s.ﬁ!ﬁﬁﬂ?tlo.
VONIBUEA Myl 61 JUONRDENGMY - VORINWEA N 0 0
10.0)3UB41 48 501108 AQ PION FO0M 10 SIS ;0 QWAN ~ B SBINIVELL 30 JUIGIING AR DI FIV 40 N 0 QAN ~ §
USRITIVEA Nyl & 010 . . YSuRNINDE ;0 NeQ ~- §
404830041 40 181108 AQ PISY NIME PONNS) )0 SMmUssiay - §| (AN SRINEP YIEE VB NG ) DY ..u.."".!!..-.o.ahu - »
VONIea B & sepd : : -
4040,550A I8 201108 AQ PIBY NI0M )B BRSNS )0 HGWAN = | 10RO ‘ge Poistisn !oéuﬂ.hﬂ.wuu
PONNID0 NIOLS WOUM Whig ~ (| 000\ )8 J0QWNN - €
vOIINIURA Myl 81 JUPNDEIAN S0.08VEA I8 NS0 .hzhﬁ"”m -t
“4n AQ Dby LOREIEEIEI V! NI BN ;0 MiMIUSINg - T} HIBI 0 0104 80 POZIIBGING VOIS PN J8 BBURTILID
vOnNINIA $13 B3 JUSNDENRNY s suan PUB ‘S0.000 ‘ROV MOB G818 (BAMIADUE U VoL R0 )
40 4MBUING AQ BIOU N3N 46 WAGS 0 JRWNY IR0 - || BWY PIOUNINS I8 HIIGEING ‘S0208UEH §9 SINEDIIN BUS BuRY ~ | ~1

AIORSE30u 41 S000E IUOLIPPE YIBLY) “HDIOUNINS 06 VWNIED SUO S (0)| VOUINIIY] B JUENLING LIOGL) Q1 DN
1 w0 ..._: SOuM IR0 DO1IY 8 PIAOUL BANAIBV! ‘G MWl | SV (Q)| VONINASY) 83 LUBALING "PSUESY| 10 JuswuBe JO ‘GBUES ;O Ssusa
. 8,0 :i-....ou VO I Iwwed !..cn:t__i ‘VONSWWAIUEI 4O "8 VOIINIIIVOY 18VIBLIO B 11830 J81,0 GIBUMED LOESS 61 PN 1) WO
, vl UM 1RO DOIIY 8Q BINOUS SAMAIDU P NI | SOUIT (3] VOIIRASY| 01 IVENUNG SUSHINIVEA NIGIL LIOGL 81 PRI B! W) DI vbum
HICWEI ING DRI B DINOUS £ | Mukd | BBV BIIM BuiMOI, Byl Ut LISTWAY Byl OF J6p8s MO™ " Sl PAISGWAY Syl [Annjamd peey) non
"8I3 yIEe ©l 190080,
=1V DESMIVE 30 DINOUT BuiM01i0) Sub 33 1823 SU0 UBLL BI0W SEPAIIV VOUINIVEA 1) WI0L  GiutibumO Sul BuIVI3U0D 1ONIMURL 1T R



>
e
~

N

/

~N

!
~

Y,
~

"?"&"o'_‘bo’:oo"' CERTIBICATE
Expires 4/30/88 '
United States of Americe ) t cortity tat | am n tner
Eoderal Communications Commission . (Qfticial title. swe instruction 9
washington, 0.C. 20554 Astroline Communications Company
. of i
Ownership Repont (Exagt loge! title or Aerme of liconme or per™itree)
TE. i is form. resd instructions printes on Tt | Pave eZaMINGd this repert: ROt 18 the Dest Of My knowiedge. -
NOTE :mr: liling out this form, reed ins formation, ang Delief, sl satements of foct contained in said reo0rt Bre
o0 4. TUe OnG tNe 18id TBOFT is & COFTECT MATEMEN Of The Business and affar
Section 310(n) of the Communicatiens Act of 1834 requires Mt con- of the sbeve-named reISENEENt in reEDECt 1O G8CH end very Matter 1ot
sent of the C Mutt Do oRtsined Avier 1 the assignment or foren nerein. .
transter of CONTrol Of ¢ FAtION liconss or GenRTyction permit. This ferm (Dem o ficotien must be within 3O davs of dete shown in Item |
Moy 70T DB UISD t0 FEBOTT OF FSQUETL 8N SISigRMEnt of lisense or trenefer is shostos event pries 19 o 1 doew.)
of control (aneept te repert an smignment of license or wanster of eonwel -
Mede DurAnt t Prier Commimion conent). p 5/29 198
(Sigrewrm of rpendent) g
1. All of the informatien furnished in items 18 ls reperwd e of Telennene No. of respendent fineluaie srve sedel
May 23 .19 85 . /0w must comery Any persen whe wilifully mekse faise Ratements on this report can 0o
with 73.38180a) dox Mol is eheskad.) ‘.'un“ by fine .'ﬂ . U.S. Caws. Titte 18. Section 1001
» Section when Solow ormerty Sesuen
This repert is filed purtuant te Inntrustion (shesk enel Name shG Dont offies sasrem of 1 r oy
118) O Renewst 1m BN -C. AL 1(e) O Shonee of
for o tollowirg vations: srier et | Astroline Communications Company
lowine Limited Partnership
18 Garden Strest
Call lerieny Lesstion Clas of wrviee Hartford, CT 06105
WRCT-TV Hartford, CT ™
"L Give the name of sy SOrperetion 5 oTher entity Reving ¢ GHeEt or 4. NOme of GOrBUrstion, if other TAEN LiCINEeE OF DErMITISE. 107 which
INGirecT OWnETINI@ INTErest in the 1iconsss ¢or permitase Inowrustion 4){ repert is Nileg (e inewruetion 4):
Py .
WHCT Management, Inc. (See Exhibit 1) N/A

N
~N

Astroline Company (See Exhibit 2)

3. Shaw the interesm in sny STRher broadesst sution of the lisanese or

i GIrNeIer, MOsENeigers, or QErwen.

by
[ 4

il

mare of weting 1esk.)

None

6. If pormitton or liganase it & POrthenship. MBte the satent of interest of
0ash pertner.

Equity Vot in
Richard P. Ramirez
General Partner 218 708
WHCT Management, Inc.
General Partner 1 308
Astroline Company
General Partner 70% -0-

§. List o/l eontreets ond oher wirumens st forth in Sestion 73.3813 of the Commimion’s Ruies ong Reguistisns.

Comription of sonWR or INOTumens Name of peresn or grganiastion with Osm of ensaution Oem of expiration
whem eanven i mese
Limited Partnership . .
Agreement and Certificate | N/A 5=29-84 Continued in

perpetuity
unless amended

N
LN
\ .
NEN
\ v

£CC Form 32
June 1983




.

8. List tranmactiont concerning the owns "Nip of stock. (If transaction Includes morg than on:  ws Of grock. the 1o1lawing shouIs e PRy
r33ect to sach clom.)

Nete: {Rosy corefuily) The Aumberew i beiow refer 10 line AUMBErS In the foliowing WOl  wines ' they 17 shaulg 08 fille@ out co™pietety
when this form it filed 10 /0007t stock transections purtuant to Instruction 1ic). Lines 1 they 8, inclusive, should be filled Qut whena the
form is vaed 10 FOPOFY SWNETINID Sfter receint 8f Origingl CONSITUCTION PErMIL, OF CONSLUMMETiON, Purtught 10 Commission consent. of a
venrfer of contrel. or smignment of liconses, PurILENt to Instruction 1(b). Lines 1 tey §, inclusive. sheuld be filled out when the farm g
ved 10 report pursuent 1 Instruction 1{s). Uee one celuma per stocknoider. (Artech sdditionsl pages if necemery.)

Line 1 = Nome ond resigenes of transferse. SUrcheser. or sweckhelider Line 11 = Total Aumber of sharen of steck helg By Durchaser or
(If ether than en individuel sise how neme. sddres. ond wbIsQUENt te this traneaction
elﬁm;?duﬂmu"hnnmmml 12 = Percentage of imued rIack i corporation heid By Pur-

2 - Citizonship SReser 87 onstores BesQUENt te this trensaction
3 = Number of theres 13 = Prom whem steck scquired
4 = Number of voue 14 = Numier of shares ! *
§ - Glow of ot (Cammen GV reterred P¥: Ore) Prior 18 it Bk et by seller or ranstersr
= Por ot riated velve
7 = Totsl spntiderstion peid (If ether Then asen. Geseribe fulty.) 18 = Porsanmge of ismsed smeh hetd by seiter or transteror
8 = Date of scmuisition origr 1 this renesstion
8 = Number of thares of Rtack Meld By purehaser or trenslferse 18 = Number of shares of stack Neid by selier or transteror
10 munh“mu.h nele SBEIRUENt 19 this trenesction
= Pursentage of lmved stec wrperyten by purehaser [ 2
or won it 1 vaw‘o;l;:n teck heig by seller or trensferor
1 [e) [Y) is)
N/A N/A .N/A
2
L]
3
4
L]
¢
?
]
]
10
1 :
12
13
1
19
16
17

Remgres. (See ineructions J, 7 sng B.)

N/A

Now:  The purpoes of the shOVE EBMPUTETION is T EEsist The HiEENIse Or PErTITIES N GETErTININ WHETREr the TENISCTIEN N QUETTION IAvOves 3
wentter of santrel. W eh I8 the esm. The trenmection eennet be sutherized wntil prier Commission esneent e been ebts ned

FCC Form 123 ipage J!
hinae 108%




Exhibitc 1

Structure of Ownership and Mansgement

WHCT Management, Inc.



Exhibit One

Two of the partners of Astroline Communications Company
Limited Partnership (hereinafter "ACC" have transferred a
portion of their partnership interest in the licensee to
other parties. Astroline Company has transferred 12% of its
limited partnership interest and WHCT Management, Inc. has
transferred 4% of its interest. Three of the new principals
are members of racisl minority groups. The specific nature

and dates of the transfers are provided below.

Transferee,
Transferor Capacity % Interest
Date & Capacity & Address Transferted
8-14-85 Astroline Company Martha Rose 6%
Limited Partner Limited Partner

18 Morgan Street
Wenham, MA 01984

8-16-85 Astroline Company Thelms N. Gibbs 6%
Limited Partner Limited Partner
2275 S. Ocean Blvd.
Palm Beach, FL 33480

9-6-85 WHCT Management, Inc. Don O'Brien 1%
General Partner Limited Partner
. 590 Huckleberry Hill Road
Avon, CN 06001

9-6-85 WHCT Management, Inc. Terry Planell 1%
General Partner Limited Partner
10 Woodbury Lane
West Hartford, CN 06001

9-6-85 WHCT Management, Inc. Danielle Webd 1%
General Partner Limited Partner
18 Garden Street
Hartford, CN 06105

9-10-85 WHCT Mansgement, Inc. Thomas A. Hart, Jr. 1%
General Partner General Partner
1862 Ingleside Terrace, N.W.
Washington, D.C. 20010




Exhibit One
Page 2

The ownership and voting interests in ACC, after the above

transfers, are as follows:

Percentage
Interescs
Name and Interest Voting Equity

Richard P. Ramirez 77.8% 21%
General Partner

WHCT Management, Inc. 18.5%2 5%
General Partner

Astroline Company . .- 58%
Limited Partner

Marths Rose .- 6%
Limited Partner

Thelma Gibbs -- 6%
Limited Partner

Don O'Brien -- 1%
Limited Partner

Terry Planell -- 1%
Limited Partner

Danielle Webd -- 1%
Limited Partner

Thomas A. Hart, Jr. 3.8% 1%

General Partner
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United States of America .
Federal Communications Commission
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with reapect t0 officers and Girectars, o¢ TICRAGIGErs hoving 1% or
mere of woting stack.) "‘533§§.f°33':‘n.: 20% 25%
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EXHIBIT 2
Astroline Communications Compsny Limited Partnership ("ACC") is a
limited partnership. The General Partners in ACC are Richard P. Ramirez and WHCT
Management, Inc. The Limited Partner in ACC is Astroline Company. The respective

equity interests and voting interests of the partners in ACC are as follows:

GENERAL PARTNERS EQUITY INTEREST VOTING INTEREST
Richard P. Ramirez 21% 70%
WHCT Management, Inc. 9% 30%

LIMITED PARTNER
(~Astrolln¢ Company 70% None

A separate Ownership Report (FCC Form 323) is being submitted for WHCT
Management, Inc. as Exhibit 1.

ACC certifies that its Limited Partnership Agreement and Certificate

conforms in all significant respects to the Uniform Limited Partnership Act.
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